NomoDex — IIpaBo Os XKU3HU

IIpaBOBOM pa300p: MponeccyajlbHbIe 0COOEHHOCTH YIACTHSI
HECOBEPIIEeHHOJIETHHUX B CyJe0OHOM TOIIPOCe H CMEeKHbIe
rapaHTHH B Pa3/IMYHBIX BHIaX CYIOIIPOHU3BOICTBA

1. KpaTKasi moCTaHOBKa BOIIpOcCa

HacToswmnn OOKYMEHT MOAroTOBJIEH Ha OCHOBE MpPefoCTaB/IeHHbIX HOPMATUBHbIX
pparMeHTOB, OXBaTbIBAOLWMUX YroJIOBHOE, IPa)K[JaHCKOE W aAMUHUCTPATUBHOE
cynonpon3BoacTBo. [lockosibKy To4yHas (opMysIMpoBKa WMCXOAHOrO BOMpoca He
6bina  3adumkcupoBaHa, pa3bop  peKoHCTpyumpyeT  Haubosee  BepOSATHbIE
CyLLLeCTBEHHbIE BEPCUM €AWMHOro MpPaBOBOro0 BOMPOCAa: KakoB MOPAAOK Aonpoca
HEeCOBEepLUEHHONIETHUX CBUAETEeNen 1 noTepneBWMX B Cyde, BNpaBe nuM cynd
yoannuTb W3 3ajla 3acefaHnus noacyauMoro WM MHOE MU0 Ha BpeMsi Takoro

LOMpoCa, KakOBbl  YCJIOBMS  OrJlalleHMsi  paHee  JaHHbIX  MOKa3aHWUMN
HecoBeplUueHHoNleTHero 6e3 ero BbI30Ba B Cy[l, @ Tak)Xe Kakne Mepbl MPUMEHUMbI K
camomy HecoBepLUeHHOIeTHEMY noACYyANMOMY. Kaxxpas Bepcus

npoaHann3npoBaHa OTAEJ/IbHO C YKa3aHWEM HOPMATUBHbLIX OCHOBaHUN uU cynebHomn
MPaKTUKMN.

2. Bepcus 1: [TonpoCc HeCOBEPUIEHHOJIETHEr0 NOTepPIeBIIero Uin
CBHIETE/ISI B YTOJIOBHOM CyJONPOU3BOACTBE

2.1. O6s3aTenbHoe ydyacTue neparora n 3aKOHHOro npeacrasurtens

B yronoBHom npouecce p[onNpoc HecoBepLUeHHOJIeTHero rnoTeprneswero wnu
ceunpetens yperynmposaH ctatben 280 YIMNK P®. CornacHo 4actu 1 yKasaHHOM
CTaTbW, AONPOC /nLa, He JoCTUrwero Bo3pacta 14 neT, a Mo yCMOTPEHMUIO cyaa
Tak>Xe simya B Bo3pacTe oT 14 go 18 neTt, npoBognTCA C yd4acTmeM neparora. MNpwu
3TOM [/ NOoTeprneBWNX W cBupeTenen, He pgocTurwmx 16 neT, cyn Brnpase
npuesiedb K Yy4yacTUO B [OMPOCe 3akKOHHOro npepcrtasuTensa (poawuTens,
YCbIHOBUTESIA, OMeKyHa, norneyntens). B cooTseTcTBUM C H4acTbio 3 cTaTbn 280 YIK
P® neparor, a B cuay 4acTn 4 TOW XXe CTaTbW N 3aKOHHbIV NpeacTaBuTesb BNpaBe C
pa3spelieHus npencenaTenbCTBYOLLEro 3aflaBaTb HecoBepLUeHHO/IeTHEMY
BOMPOCHI, @ Tak)Xe BblCKa3blBaTb CBOE MHEHWE O JINYHOCTWU [ornpalimBaeMoro u
cofep>XaHun nokasaHun.
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B npepocTaBnieHHbIX MaTepuasax (MCTOYHUK 2) OTpaKeHbl AOBe Ba)KHeuwue
rapaHTuKn, 3aKpenyéHHble B YacTax 6 u 7 ctatbun 280 YIK PO:

* YacTb 6 — «B Lensax oxpaHbl NpaB HECOBEPLLUEHHONETHUX MO X0OATANCTBY
CTOPOH, a TakXe Mo MHMUMaTMBe Cyaa AOMNPOoC NoTeprneBLNX U CBUAeTeNen, He
AOCTUTLLINX BO3pacTa BOCEMHaALATWN NIeT, MoXeT OblTb NPoOBEAEH B OTCYTCTBUE
NOACYANMOro, 0 YeM Cy[ BbIHOCUT onpefeneHne namn noctaHoeneHue. Mocne
BO3BpaLLleHMs NoACyAMMOro B 3as cyaebHoro 3acefaHns eMy O0/DKHbl OblTb
coobLLeHbl MOKa3aHWs 3TUX NN, U NMpeAcTaB/ieHa BO3MOXKHOCTb 3a4aBaTb UM
BOMPOChI».

* YacTtb 7 — N0 OKOHYaHUM AOMNPOCa HECOBEPLLUEHHOIETHWIA, Meaaror N 3aKOHHbIE
NpencTaBUTENN MOFYT MOKNHYTh 3as cyaebHoro 3aceaHuns C paspelleHuns
npencenaTesbCTBYIOLLErO.

YKa3aHHble HOPMbl HamMpaBieHbl Ha MWUHMMU3ALMUIO MCUXOTPABMUPYIOLLLErO
BO3JeNCcTBuA cyaebHon npouenypbl Ha pebéHka, a TakXe Ha npegoTBpalleHue
BO3MOXXHOIO [aB/IeHNsi Ha HeCOBEPLLUEHHOJIETHEro CoO CTOPOHbI MOACY ANMOroO.

2.2. OrnaweHue NokKasaHum HecoBepLUeHHOoJIeTHero B ero otcyrtcreue

Bonpoc 06 ornaweHnn nokasaHuW paHee AOMPOLUEHHOr0 HeCOBepLUeHHOJIeTHero
pernamenTupyetca ctatben 281 VYIMNK P® («OrnaweHne nokasaHumn
noTeprnesLUero n CBUAETENSA»).

MyHKT 4 YyacTu 2 ctaTbn 281 YK P® (TeKCT B pefakumm, OTParKEHHOMN B UCTOYHUKE
1, — yacTb 4) yCTaHaB/MBAET, 4TO:

«3asiBJ/IEHHbIV B Cyj€ OTKa3 rnoTepreBLUEero Nim CBUAETENS OT AadYn MoKa3aHUm
He  npenAaTcTByeT  OrjalleHWK  ero  rokas3aHwv, J[AaHHbIX B  Xoje
npeaBapuTesibHOro paccsienoBaHus, €eCcJin 3TU oKa3aHus [10Jly4YeHbl B
COOTBETCTBUN C TpeboBaHMAMKU 4HaCTu BTOpPoOuW CcTaTtbu 11 HacTosLEro
Konekca».

To ecTb, paxe ecnum HeCOBepUJeHHOJ'IeTHI/IVI, ABMBLLUNCb B Cy[, OTKa3blBaeTCH
oTBe4YaTb Ha BOMPOCHI, paHee OaHHble MM Ha CNeacTBuUn NMokKa3laHunAa MOryTt ObITb
ornaweHbl npm ycnosunm, 4YHTO OHW TI0JIYHEHbLI C cobnoaeHnem npaBa He
CBNOETENBLCTBOBATbL NPOTUB cebsa n bansknx POoACTBEHHNKOB.

YacTb 5 ctaTtbun 281 YK P® BBOOUT CTPOroe rnpasuio:

«He pgonyckarTca AEMOHCTpauusa GoTorpapuyeckux HeratuBoB U CHUMKOB,
Anarno3nTnBOB, CcAEeJIaHHbIX B Xo4e JA40rpoca, a TaKXe BOoCrpoun3BeneHve
ayauvo- n (nav) BuAeo3arnncu, KMHOCbEMKM goripoca 6e3 rpeaBapuTesibHOMro
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Or/lalleHnNs [OKa3aHuyi, COLEPXAalUnxcsd B COOTBETCTBYIOLIEM [1POTOKOJIE
ZA0rpoca 1an rnpoTokose cynebHoro 3acenaHus».

HakoHel, 4yacTtb 6 ctatbu 281 YIMNK P® (BBeneHa depepasibHbiM 3aKOHOM OT
28.12.2013 Ne 432-®3) npsamo npeaycMmaTpuBaeT o0COObIN MoOpsagoK  Ansd
HecoBepLEeHHOJIeTHUX:

«OrnalieHne  rokasaHuii  HECOBEPLUEHHONIETHEro  [OTEPreBLUEro WU
cBuAeTesIs, paHee  AaHHbIX  pu  [POU3BOACTBE  PenBapUTEsIbHOMro
paccnepoBaHus wan cynebHoro pa3bupaTesibCTBa, @ TaKXe LAEeMOHCTpauus
¢poTOorpahu4eCcKkmux HeraTMBoB U CHUMKOB, AMANO3UTUBOB, CAEJIaHHbIX B XOA€
0rpocoB, BOCMPOU3BEAEHNE ayANO- U BUAEO03aNNCU, KMHOCBbEMKU [OMPOCOB
OCYLLECTBJISIIOTCSI B OTCYTCTBUE HECOBEPLUEHHOIETHErO MOTEepPrneBLUEro Wn
cBupeTens b6e3 rnpoBeaeHus pgorpoca. [1o xomaTauWicTBy CTOPOH WAW 110
COBCTBEHHOW UWHUUMATMBE Cyd BbIHOCUT MOTUBUPOBAHHOE pPELUEHWE O
HeobxoAMMOCTU  [AOMPOCUTL HECOBEPLUEHHOETHErO  MOTEPrNEBLUErO WU
CBUAETEJIS MOBTOPHO».

Takmm 06pa3oM, B YroJIOBHOM Mpouecce 3aKOH MPAMO AOMyCKaeT ucciefoBaHue
NoKa3aHWin HecoBepLUeHHOoIeTHero 6e3 ero NOBTOPHOW SBKW B CyA: CYA U CTOPOHDI
3HAKOMSATCA C CoAep>XaHMeM MPOTOKOJI0B A0MNPOCa U MPUSIOXKEHHbLIX MaTepnaioB B
oTCcyTCcTBUE pebéHka, 4Tobbl He NoABepraTb ero NOBTOPHOMY cTpeccy. NoBTOPHbIN
LOMPOC BO3MOXXEH JINWb MPU HaaM4Mnm MOTUBUPOBAHHOIO pPelUeHus cyda — Mo
X0[4aTaMCTBY CTOPOH UM MO COOCTBEHHOWN MHULMATUBE.

2.3. MNpakTuyeckumn BbiBOA NO Bepcum 1

YronoBHoO-NpoueccyabHbIA 3aKOH NMpefocTaBAsAeT Cyay WUPOKUA NHCTPYMEHTapui
AN OXpaHbl NpaB HEeCOBEPLIEHHOJIETHEro y4acTHMKa npouecca: obssaTesibHoe
yyacTue neparora, BO3MOXXHOCTb YyJAasieHUs NoacyaAMMOro M3 3asa Ha BpeMms
poripoca, obs3aTenbHOoe MHGMOPMUpPOBaAHME MOACYOMMOro O  COAEep>XaHum
nokKasaHWM N NpefocTaB/ieHMe eMy MNpaBa 3a4aTb BOMPOChLl NOCAe BO3BpaLLEHUS, a
TakK>XXe BO3MO>XHOCTb OrflacuTb MOKa3aHNa HecoBepLUueHHoieTHero 6e3 ero AM4YHOro
npucyTcTBus B cype. CTOpoHa 3awmTbl He BrpaBe TpeboBaTb o06A3aTesbHOro
O4YHOro Jornpoca HeCOBepLUeHHONIeTHero: Cy4 BrpaBe OTKas3aTb B TakoM
X0[aTancTBe, ecan Mpu3HaeT, YTO OrjaweHune MoKasaHuM [OCTaTO4YHO AN
yCTaHOBJIEHNA 0B6CTOATENbLCTB Aena N 4TO Bbi30B pebéHka HeuenecoobpaseH. Mpwu
3TOM MpaBoO NOACYAMMOro Ha 3awunTy obecnedmBaeTcsa cooblieHneM copepxaHus
NOKasaHWM N BO3MOXXHOCTbIO 3aZaTb BOMPOCHI NOC/e BO3BpaLLleHns B 3aa (4. 6 CT.
280 YIK P®) nnbo npu ornalieHnn NnpoTOKOI0B B nopaake 4. 6 cT. 281 YIMNK PO.
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3. Bepcus 2: JIonpoc HeCOBEPIIEHHOJIETHEI O CBHUIETEJISA B
rpazxKIaHCKOM IIpoliiecce

3.1. YyacTMe neparora v 3aKOHHbIX npeacrtaButTenen

B rpaxpaHckoM cynonpou3BOACTBE [OMPOC HeCOBEepLUEHHOJIETHEro cBuaeTens
yperynnposaH ctatben 179 MK P®. CorsiacHO 4acTu 1 yKa3zaHHOW CTaTbW:

«[lonpoc ceuaeTesss B BO3pacTe A0 YeTblpHaALAaTHU JIET, a 110 yCMOTPEHUIO CyAa
M gonpoc cBuaeTess B BO3pacTe OT YeTblpHaauaTu [0 LWeCcTHaauaTu seT
rnpom3BoAATCS C y4acTUEM nefaroru4eckoro paboTHUKA, KOTOPbIVI Bbi3bIBAETCS
B cyA. B cnyvyae Heob6xoAMMOCTU Bbl3bIBAIOTCS TaKXE POAUTESNIN, YCbIHOBUTEM,
OMeKyH WJn MorneYnTeslb HECOBEPLUEHHOIETHEr0 CBUAETES. YKa3aHHble nua
MOryT C pa3pelleHuss rnpeaceaaTenbCTByoWero 3aAaBaTb CBUAETEO
BOMPOChLl, @ TaKkXe BbICKa3blBaTb CBOE€ MHEHUE OTHOCUTEJIbHO JINYHOCTU
CBUAETEJIS U COAEPXKAaHUSA AaHHbIX UM MOKa3aHWi».

OTnn4me OT YyrosioBHOro rpouecca COCTOUT B TOM, YTO B rpaKAaHCKOM npouecce
yyacTue neparora obssarenbHO TOJNbLKO ONa cBuagetenenm no 14 net, a ons
ceupgertenen ot 14 oo 16 net — dakysbTaTUBHO, MO YCMOTpPeHUto cyaa. Ceunpertensb
CTapwe 16 neT gonpawwusBaeTcs no obwmm npasunam 6e3 neparora.

PoonTenn n vHble 3aKOHHbIE NPeACTaBUTENN NPUBEKATCA HEe aBTOMAaTUYECKN, a
«B C/ly4ae HeobxoOaMMOCTU» — TO €CTb eC/IN Cy[ MPU3HaAeT UX y4acTue MnoJsie3HbIM
015 3alNTbl UHTepecoB pebéHka Unu A5 OLEeHKN OOCTOBEPHOCTU NOKasaHun. OHN
BrpaBe 3a4aBaTb BOMNPOChI CBUAETENO N BbiCKA3biBaTb MHEHNE O €ro JINYHOCTW.

3.2. YpaneHue nuy, y4acTBYIOLWMUX B gene, U3 3asa cyaebHoro sacepaHus

YacTb 2 ctaTtbn 179 MK P® npepnycmMmaTpuBaeT:

«B UCKNWOYUTENBHBIX CAy4Yasx, €caM 3T0 Heobxoaumo A8 YCTaHOBJIEHUS
06CTOSATENLCTB A€eJa, Ha BPeMs A0rpoca HECOBEPLUEHHOETHErO CBUAETESS U3
3ana cynebHoro 3acefaHus Ha OCHOBaHWUW ornpefesieHus cyna MOXXET ObiTb
yAaneHo TO WM MHOE JINLO, yHYacTBYyloLLlee B Aese, WU MOXET bbiTb yaasieH
KTO-nb0o 13 rpaxkaaH, npucyTCTBYIOLMNX B 3a/1e CyaebHoro 3acegaHuns.

Mocne Bo3BpalLeHWs yAanéHHOro nuua eMy A0JKHO 6biTh cooblleHo coaeprxaHue
nokasaHW HeCoBEepLUEHHONIeTHEero, M eMy pA[oJ/hkHa ObiTb nNpepocTaB/ieHa
BO3MOXXHOCTb 3afaTb CBUAETENO BOMNPOChl. B rpakgaHCKoM npouecce peyb UAET
He TOJIbKO O MOACYAMMOM (KaK B YyroJIoBHOM), HO 0 NnOOGOM nuue, y4acTBYIOLLEM



NomoDex — IIpaBo Os XKU3HU

B Aene, BKIYasa UCTLA, OTBETYMKA, TPETbUX N, a TakXe 06 MHbIX rpakgaHax,
MPUCYTCTBYOLWMNX B 3ase (caywaTensx).

3.3. YpaneHue HecOBepLUEHHOJIETHero U3 3aJsia nocse pgonpoca

YacTb 3 cTaTtbn 179 I'MK PO TpebyeT:

«CBuaeTeslb, He AOCTUILUMI BO3pacTa LUEeCTHaauaTu JIET, 110 OKOHYaHUN €ero
Aornpoca ynanseTcsa u3 3ana cyaebHoro 3acefaHus, 3a UCKIIOYEHNEM CJ1y4as,
ecan cya Mnpu3HaeT HeobxoAunMbIM MPUCYTCTBUE 3TOro0 CBUAETE/NS B 3aJe
cynebHoro 3acegaHus».

9TO O3Ha4yaeT, 4TOo Mo obuiemMy npaBuly HECOBEPLUEHHONIETHUM A0 16 neT He
NPUCYTCTBYeT Tnpu [daJibHEeWLWeM WCCAefoBaHUM [OKa3aTesbCTB; Cyd MOXeT
OCTaBUTb €ro B 3aje NuUllb Npu Hanan4mm ocobonm HeobxoamMocTn (Hanpumep, ecnn
TpebyeTca ero o4yHasa maeHTUUKaLUA C BeleCTBEHHbIM [0Ka3aTesIbCTBOM WK
MHble OENCTBUSA).

3.4. NpakTUu4yeckun BbIBOA NO Bepcum 2

B rpaxpaHckoM npouecce 3awuTa  HeCcoBepLUeHHONeTHero ceuaetens
obecneymBaeTcqa: obsAzaTesNibHbIM y4YacTueM neparora nnsg peten po 14 ner;
BO3MOX>XHOCTbIO yaaneHusa nwobon 3anHTepecoBaHHOW CTOPOHbLI M3 3asla Ha BpeMs
A0NpoCa B UCKKYUTESNbHbBIX CNyYasax; 3anpeToM Ha NpuUcyTCTBUe cenaetens go 16
NleT B 3ase nocjie OKOHYaHus ero gonpoca. lNMpn 3ToM npoueccyasibHbll 3aKOH He
npegycMaTpmBaeT CreunanbHOro rMnopsaka orJslalleHMAs paHee pAaHHbIX
nokKasaHMM HecoBeplUeHHOoNeTHero ceupetens 6e3 ero Bbi3oBa B Cy4,
aHaNOrM4YHOro 4. 6 ct. 281 YINK P®: B rpa>xgaHCKOM npouecce AenCcTByOT obuime
npaBuia O rJIaCHOCTU U HENOCPenCTBEHHOCTU WCCNenoBaHUA [OOKa3aTesbCTs,
OOHaKo cypn BrpasBe Mo CBOEN NHULMATUBE WU MO XO4ATaWCTBY CTOPOHbI MPUHATb
Mepbl, HarNpaBJ/ieHHble Ha NpefoTBpaLleHne NCNXoTpaBMUpyroLWwen cMTyaunum, B TOM
yucae 3agaTb BOMPOCHl Yepes negarora Ui 3aKOHHOMo npeacTasuTens.
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4. Bepcusi 3: [1onIpoC HECOBEPIIIEHHOJIETHET O CBHAETEISA B
AAMHMHHCTPATUBHOM CYIOIIPOU3BOACTBE

4.1. YyacTue neparora U 3aKOHHOro npeacrasuTens

B aAMWHMUCTpaTUBHOM Cyaonpou3BoAcTBe pencrtesyeT ctatba 162 KAC PP, o
cBoeMy cogepXaHuto 6nmskas kK cTtatbe 179 TTIK P®, HO uMewwas Ba)XHYIO
0cobeHHOCTb. YacTb 1 cTaTbn 162 KAC PO:

«[onpoc ceugeTens B Bo3pacTe 4O YeTbipHaaUaTH JIEeT, a Mo yCMOTPEHUIO Cya
M O0rnpoc CBUAETEJIA B BO3pacTe OT 4YeTbipHaALUaTv A0 LWeCcTHaauaTtu JeT
Npoun3BOAATCA C y4acTueM rneaarorn4eckoro paboTHMKa, KOTOPbIV Bbl3bIBAETCS
B cyA. B csiydae HeobxoanMOCTH BbI3bIBAOTCA TaKXe POANTE/N, YCbIHOBUTEH,
OMeKyH WJin rore4YnTeslb HeCOBEPLUEHHOIETHErO CBUAETE/ISI NP OTCYTCTBUM
Yy HHUX 3auHTepecoBaHHOCTM B McCxoZe anAMHUHUCTPaTUBHOIo pgena.
YKazaHHble JMLa C pa3pelueHuns rnpegcenaTtesbCTByowero B cygebHom
3acegaHvuy MoryT 3ajaBaThb CBUAETEJIO BOMPOChl, @ TaKXE BbICKa3biBaTb CBOE
MHEHWEe OTHOCUTEJIbHO JINYHOCTU CBUAETENIA U COAEPXKAHUSA [aHHbIX UM
rnoKa3saHum».

Knioyesoe oTtin4me oT [MIK: 3aKOHHbIe NMpencTaBUTesIM Bbi3bIBAOTCA O/19 y4aCcTUA B
Aornpoce TOJ/IbKO NPU OTCYTCTBMM Y HUX 3aMHTEpPeCcOBaHHOCTU B ucxope pena.
Ecnn poontens cam sSBNSETCA YH4aCTHUKOM aAMUHUCTPATUBHOIO cnopa (Hanpumep,
ocrnapuBaeT OAENCTBUSA OpraHa OneKkn B OTHOLWEHMN cBoero pebéHka), ero y4yactume B
A0onpoce B Ka4yeCcTBe COMPOBOXXAAKOLWEro Amua He AonycKaeTcsa. B Takom cntyauunm
Cyn nOoskeH obecnevynTb 3aWnUTy WUHTepecoB pebéHka WHbIMW CpeacTBaMm —
HanpuMmep, npusBJeyYeHMeEM nepgarora wWaM npencTaBuUTesIa opraHa onekun wu
rnone4ynTenbLCTBa.

4.2. YpaneHue 13 3asa cyaa Jivul, Y4acTBYIOLWLUX B aene, U Ux
npeacraBuTenen

YacTb 2 cTaTbun 162 KAC POD:

«B WCKNIOYUTENIbHbLIX CJ/ly4asix, €c/n 3TO HeobxoauMo 4715 yCTaHOBJIEHUS
06CTOATENNLCTB aaAMUHNCTPAaTUBHOIO aena, Ha BpeMs gornpoca
HEeCoBEpPLUEHHONIETHErO CBUAETENS M3 3ana cyaebHoro 3acepaHusi Ha
OCHOBaHWUM orpeaesieHns cyaa MoXeT ObiTb yaaneHo TO WAN WMHOE /Lo,
yyacTtByoujee B paene, ambo MoxXeT b6biTb yaaneH KTo-mbo un3
npucyTCcTByrwOWMX B 3ane cynebHoro 3acegaHusa  rpaxagaH. Jluuy,
y4yacTByOLEMY B fAejle, ero npencTtaBUTesIl0 0C/e BO3BPAaLUEHUS B 3aJ
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cynebHoro 3acepgaHvs p[OJ/IXHO ObiTb coobLjeHO cofdepXXaHue roKa3laHum
HEeCOBEPLUEHHONIETHErrO  CBUAETENS UM fA0JIXKHa ObiTb  npegocTaB/eHa
BO3MOXHOCTb 3alaTb CBUAETEJIHO BOMPOCHI».

B KAC P® B oTanyme ot MK P® npsAMO yKasaHO, 4TO yAaseHO MOXeT b6biTb Kak
camMo MU0, y4YacTByloLlee B AeJie, Tak N ero npencrasurtesib. [Npn 3TOM npaso Ha
O3HaKOMJIEHME C COAEep>XaHMEeM MOKa3aHUM M Ha BOMPOCbl MpefocTaBaseTCcs u
muy, U ero npencrasuTesito. 3TO JIOTMYHO: B aAMUHUCTPATUBHOM MnpoLuecce 4acTo
y4acCTBYIOT nMnpodeccrnoHaNibHble npencrtasuTesin, W MpaBO 3a[aBaTb BOMPOCHI
MOXXeT ObITb peasim30BaHO MMEHHO NMpeacTaBuTeNneM, ecaim CaMo JINLO yaaneHo.

YacTb 3 cTtatbu 162 KAC P® aHanorun4yHa INMK: cBugeTenb, He gocTturwuninn 16 ner,
MO OKOHYaHWUM OOMpocCa yAansieTcsa u3 3asa, ecnm cyn He npusHaeT HeobxoauMbIM
ero npucyTcTBue.

4.3. NpaKkTuyeckuu BbiBOA NO Bepcum 3

B agMUHUCTpaTMBHOM CyAONpPOM3BOACTBE HECOBEPLUEHHONIETHUN CBUAOETENb
Mosb3yeTcsa TemMun e 6a30BbIMU rapaHTUSAMMN, YTO U B FPa>KgaHCKOM NpoLecce, HO C
OOMOJIHUTENIbHBIM OrpaHNYeHUeM naOJ8 3aKOHHbIX npeacTtasuTenen (OTCyTCTBUE
3aMHTEPEeCcOBaHHOCTM) U C pacClWMpeHHbIM NpaBoOM npeacTtaBuTenenm nuy,
yvyacTBylOWMUX B AOefne, nocne yaaneHusa u3  3aia. [lpy  paccMoTpeHum
AaOMUHNCTPATUBHBLIX L€/, CBA3aHHbIX C 3allNTOW npaB pebéHka, CyAbl OOJ/KHbI
ocobo TWaTeNbHO MPOBEPATb OTCYTCTBME KOH(JIMKTA WHTEPECOB Y 3aKOHHOro
npeacTaBuTens, Nnpexae 4eMm onyckaTb ero K y4acTuto B Aonpoce.

5. Bepcus 4: IIpuMeHeHHe IPUHYIUTE/IbHBIX MepP BOCIIUTATE/IHLHOI O
BO3IEHCTBHUSI K HECOBEPIIEHHOJIETHEMY OACYTHMOMY B YT OJIOBHOM
Impoiecce

5.1. YcnoBusa ocBo60O>XXAEeHUA OT YrosIOBHOW OTBETCTBEHHOCTH

Ctatba 431 YIMK P®, TeKCT KOTOpoOM nNpuBeAEH B WUCTOMHMKax 11 wu 12,
yCTaHaB/INBaET:

«Ecav npn paccMOTpeHun yrosioBHOro Aesa o npecTynaeHun HeE6O/bLLOV Un
coeaHew  TsaxecTm  b6yAeT  yCTaHOBJIEHO, 4YTO  HECOBEPLUEHHOJIETHUM,
COBEPLUMBLLNIA 3TO MPECTYNIEHNE, MOXKET bbiTb mncripaBieH 6e3 rnpuMeHeHus
YroJI0OBHOrO Haka3aHusi, TO Cy[ MpeKpallaeT Yyro/loBHOE [AE€/1I0 B OTHOLUEHUMN
TaKoro HeCOBEPLUEHHOIETHEIO U MPUMEHSAET K HEMY MPUHYANTEJIbHYIO Mepy
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BOCMUTaTes/IbHOro BO34EVNCTBUSA, NMPeayCMOTPEHHYO YacTbto BTopou cTaTtby 90
YronoBHoro kogekca Poccuvickor @egepaumnm»,

YcnoBuss rMpuUMEHEHUs 3TOW HOPMbI: - MPecTyrjieHne [OO0JIKHO OTHOCUTbCA K
KaTeropmmn Hebosblon nnnm cpegHen Tsaxectn (cT. 15 YK P®); - cyn posmkeH
NPUATN K BbIBOAY, 4Y4TO WCOpaBJieHNe HeCOBEpLUEHHONIETHEro BO3MOXHO ©Oe3
Ha3sHa4YeHUA YroJIOBHOro HakasaHusa; - TpebyeTca cornacme camoro
HeCOoBepLUeHHOJIETHEero U ero 3aKoHHoro npepctasmutens (nNo cmeicny cT. 431 YK
P® B COBOKYMHOCTU C pa3bsacHeHuUaMU lNneHyma BepxoBHoro Cyaa P® — MHCTUTYT
npekpaweHnsa gesna no HepeabunuTmpyoLleMy 0OCHOBaHUIO HE MOXET NMPUMEHATbLCSA
6e3 cornacus noacyamMmoro).

YacTb 2 cTtaTtbu 431 YK PO ob6a3biBaeT Cya HanpaBUTb KOMWUKO MOCTAaHOBJIEHUA B
crneuvann3npoBaHHoOE yuypexxaeHne 9 HeCOBepLEeHHOIeTHUX.

5.2. CynebHas npakKTuKa U KOHKYpUpYyloLLue No3uumum

Ha npakTuke BO3HMKaeT BOMPOC O cooTHoweHun ctatbh 431 YMK PO u vactm 1
cTaTbun 427 YINK PO (npekpalieHne yrosioBHOro npecnenoBaHmsa ¢ HanpaBJeHNEM B
crneuviannsvpoBaHHOE  yuypexxpeHue ONs  HecoBepleHHoseTHux). CornacHo
pa3bAacHeHnaM BepxosHoro Cyana P®, cyn BnpaBe NpMMeHNTb 10Oyto U3 3TUX HOPM,
OOHaKO eC/In HeCOBEepPLEHHOJNIETHUA AOCTUr BO3pacTa, NMPM KOTOPOM OH MOXeT
ObITb HanpaBaeH B cneynasbHOe y4ebHO-BOCMUTATENbHOE YYpeXXAEeHME 3aKPbITOro
TnNa, nNpuopuTeT OoTAAETCA cTaTbe 431 YIK PO B cny4vae, Korga BocnuTtaTesbHble
Mepbl MOryT ObITb NPUMEHEHbI 6e3 NomMelleHNs B y4pexxaeHume.

KoHKypupytowas no3uuns: HeKoTopble CyAbl nonarakT, 4To 6e3 ycTaHoBAeHUs
nonHoro o6béMa BUHbBI W MNPU  HAJMYUMA  BO3PaXXEHWUN CTOPOHbI  3alUMThI
npekpaweHne pgena no crtatbe 431 YMNK P® HenonyCcTUMO, MOCKOJIbKY OHO He
peabunmtupyetT nogpocTtka. MoTuMBMPYEeTCHA 3TO TeM, YTO MpekpalleHue pena no
HepeabunMTUpyLLEMY OCHOBAHUIO HapyllaeT MpaBO Ha 3aluTy U Npe3ymnuunto
HEeBMHOBHOCTW. [laHHas  no3uumsa  corslacyetca € MNpaBOBOM  MO3uUUMen
KoHCcTuTyunoHHoro Cypna P®, cornacHO KOTOPOW MpekpalleHne yrosioBHOro gena
Mo HepeabunnTMpylLWwmMM OCHOBaHMAM [OMYyCKaeTCs Aulb MNpU YCJAOBUK, HTO
NnOACYOWMbIN  He oOCrnapuvBaeT OCHOBaHME U COrjlaceH Ha npekpaleHue
(onpepenenna KoHCTUTyumoHHoro Cyna P® ot 21.12.2004 Ne 466-0, o1 25.05.2010
Ne 686-O-I1 n ap.). Ona cocTaBneHuUsa nosiHoro pasbopa cnepyeT y4nTbiBaTb obe
nosvummn: ecam MnoApoCTOK M ero 3aWWUTHUK HacTamBalT Ha peabunutaumm u
OTPULAKT NMPUYaCTHOCTb, CYZ He BMpaBe npekpaTuTb Aeno no ctatbe 431 YIK PO;
B TakOM CJiydae [enio LOJIKHO pacCcMaTpmBaTbCA MO CYLWECTBY C BblHECEHUEM
onpaBAaTesIbHOro Uan 06BNHUTENBHOMO NPUroBopa.
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5.3. MpakTnyeckumn BbIBOA NO Bepcum 4

CtaTtbsa 431 YINK P® npepocTaBnseT Cydy BaXXHbl MHCTPYMEHT, MO3BOJSIOLLNNA
HecoBeplUeHHONeTHeEMY u3bexaTb CygMMOCTW MpPU COBEPLUEHUN MPECTYMIEeHUS
HebonbWON WA CcpeaHenm TSXKeCTU, ecan ero ucnpasBsieHne LOCTUXXMMO
MPUHYAUTENbHBIMW MepaMu BOCNUTATENIbHOrNO BO34ENCTBUA (NpeanynpexneHwue,
nepepava noj Haasop poguTesnen Uin cnewmnasnsnpoBaHHOro opraHa, BO3JIoXKeHue
06A3aHHOCTWN 3arnaguTb Bpepn, orpaHudyeHwe pgocyra). lNpuMeHeHne 3TOW HOPMbI
TpebyeT OCTOPOXKHOIMO NMoAxoAa: TOJIbKO NPU MOJIHOM MNPU3HAHUWN BUHbI U COrJlacun
noacyamMMoro, npu OTCYTCTBUM Cropa 0 hakTU4eCckmnx obcrtoaTenbcTtBax. B cny4vae
Hecorjlacma HeCcOBEpPLIEHHONIETHEro C npeabsaABsieHHbIM 06BUMHeHMeM cyn obs3aH

PaCCMOTPETL AENO MO CyLeCTBY.

6. CpaBHHTEIbHAsI XapPaKTEePHUCTHKA M 00IIIHEe BHIBOIBI

AcnekT

Obsa3aTenbHoe
yyacTue nepgarora

YyacTtne pogutenen/
3aKOHHbIX
npeacrtasmuTenen

YnaneHue
3aMHTEepeCcoBaHHOrro
nnua v3 3ana

06543aHHOCTb
coobLWnThb
copep)xaHue

YrosioBHbIN Npouecc
(YNK P®D)

Ho 14 net —
obs3aTensHo; 14-18 net
— M0 yCMOTPEHUIO cyAa
(4. 1 cT. 280 YIK)

MpenycmoTpeHo YIK

Ja — B uenax oxpaHsol
npae
HecoBepLUEHHONETHEro ¢
O0MNpPOCOM B OTCYTCTBUE
noacyaoumoro (4. 6 CT.
280 YIMK)

[da, c npaBoM 3a4aTb
BOMpPOCHI (4. 6 cT. 280
YMK)

MpaxxpaHcKun
npouecc (MK
P®D)

ho 14 net —
obs3aTenbHo;
14-16 net — no
YCMOTPEHMIO
cyna (4. 1 cT.
179 I'MK)

B cny4ae
HeobxoonMocTu
—no
YCMOTPEHMIO
cyna (4. 1 cT.
179 I'MK)

Ha —B

NCKNHOYNTENBbHbIX

cnyyasx (4. 2 cT.
179 I'MK)

Oa, c npasoM
3ajaTb BOMNPOCHI
(4.2 cT. 179
MK)

AOMWUHUCTPATUBHbIN
npouecc (KAC P®D)

ho 14 net —
obsazaTenbHo; 14-16
neT — no
YyCMOTpPEHUIO cyaa (u.
1 cT. 162 KAC)

B cny4ae
HeobxogumocTu, Npu
OTCYTCTBUMN
3aUHTEpPecoBaHHOCTM
B ncxone gena (4. 1
cT. 162 KAC)

Ha —B
NCKIOYNTENBbHbBIX
cnyyasx (4. 2 cT. 162
KAC)

Oa, c npaBoM 3ajaTb
BOMPOChI, BKJlOYas
npenctasmuTens (4. 2
cT. 162 KAC)
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. Fpa>xpaHCKuKA .
YronoBHbIN Npouecc ALOMMHUCTPATUBHBIN
AcnekT npouecc (MK
(YK P®D) PD) npouecc (KAC P®PD)

rnokasaHumn
yoanéHHoMmy nuuy

Ceugetenb 0o 16

Mo oKoOHYaHUKM gonpoca CBugeTtenb 0o 16 net
YpaneHue neT ypansetcs
MOXXeT NOKUHYTb 3an C yoanseTcs
HecoBepLUeHHONEeTHEero obs3aTenkbHo,
pa3spelueHuns obs3aTenbHO, KpoMe
13 3ana nocse KpoMme .
npencenaTesibCTBYOLWEr0 . NCKSIOYEeHUN (4. 3 CT.
aonpoca NCKJIto4eHnn (4.
(4. 7 cT. 280 YIK) 162 KAC)
3 cT. 179 I'MK)
OrnaweHuve paHee Oa — npsamo . .
. CneuvianbHoWn CneuviasibHOM HOPMBbI
OaHHbIX NOKa3aHuin npeaycMoTpeHo 4. 6 CT.
. HOPMbI HET HeT
6e3 BbI30Ba pebéHkKa 281 YNK
He npenaTtcTeyeT
. MpumeHsaoTCA
OTKa3s oT gaun ornalleHuio NnokasaHun, MpumeHstoTCcs obuime
5 obuwme npasuna
rnokKasaHumn B cyae OaHHbIX Ha cneacTBum (4. FIIK npasuna KAC
4 cT. 281 YIK)
OcoboxaeHune oT
HaKasaHusa c
Oa — cT. 431 YIK P® He npumeHunmo He npumeHnmo

npnMmeHeHnem
BOCNTATEJIbHbIX Mep

7. ATorosoe pe3moMe

1. B yrosioBHOM CynonpousBOACTBE 3akoHoZaTeslb UCXOOUT U3 MaKCUMaJSibHON
3allMTbl HECOBEpPLUEHHOJIETHEro noTepreswero nian cenaetens: pebéHok MmoxeT
BoOOLLEe He BbI3blIBaTbCH B Cy[], €ro nokasaHus — orJjawaTbCa B ero oTCyTCTBME
(4. 6 cT. 281 YIK P®), a ecnm fonpoc NpoBOAUTCS, NOACYAUMbIA MOXKET ObiTb
yhanéH mn3 3ana (4. 6 cT. 280 YIMNK PD). MpaBo noaCyaAMMOro Ha 3aliuTy Npu 3TOM
He HapylaeTcsa: eMy coobliaeTcsa cooep)xaHue nokasaHUM U NpefocTaBsAeTCs
BO3MO>XHOCTb 3aZlaTb BOMNPOCHI.

2. B rpaxgaHCKOM W agMWUHUCTPATUMBHOM MpoLecce yhaneHue w3 3ana auua,
y4yacTBYylOLWEro B Aesie, AOMYCKAETCSH TOJIbKO «B UCK/IOYUTENIbHbIX Cay4asx» W
TONIbKO «Ha BpPEeMs [O0Mpoca»; 3akKOH He pa3pellaeT orjawaTb MoKa3aHus
HecoBepLleHHoNIeTHero 6e3 ero JINYHOW SIBKM B Ka4vecTBe 3aMeHbl O0Mpoca,
OZIHAKO Cyd MOXXET WCMOJIb30BaTb MHbIE MEpbl, HArMpaBJIEHHbIE Ha CHUXeHue
Harpy3ku Ha pebéHka: BecTu OoNpocC Yepes negarora, 3ajaBaTb BOMNPOChl Yepes
3aKOHHOI0 NPeACTaBUTENS, OFPAHNYNTb KPYr 3aZlaBaeMbiX BOMNPOCOB.
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. Mpwn paccMoOTpeHun YrOJI0BHOIO nena B OTHOLUEeHNU camoro
HecoBepLlUleHHOosIeTHero Cy4 Bhnpase rMpekpaTuTb Oeno U NPUMEeHUTb
NPUHYAUTE IbHbIE Mepbl BOCnUTaTesibHOro Bo3gencteusa (cT. 431 YK PO)
TOJNIbKO NPV [OKAa3aHHOCTUM BWHbI, Ccorjacum noacyaMMoro U BbiBOAE O
BO3MOXXHOCTW UcrnpassieHns 6e3 Haka3aHus.

. CIIMCOK HCIIOJIBb30BaHHBIX HOPMAaTHBHBIX HCTOYHHUKOB

1. YronoBHo-npoueccyanbHbin Kogekc Poccnmnckon ®epgepaunm ot 18.12.2001 Ne

174-03: - ctaTbsa 280 «[lonpoc HecoBepLUEHHOJIETHEro noTepnesLUlero nin
cempaeTens»; - ctatba 281 «OrnaweHue nokasaHuUnM noTeprnesLlero n
cBunaeTens»; - Ctatba 431 «OcBoboXKAEHNE CyJOM HECOBEPLUEHHOIETHEr O
NOACYAMMOro OT YrOJIOBHOW OTBETCTBEHHOCTU C MPUMEHEHNEM
NPUHYANTEsNIbHbIX Mep BOCNNTATE/IbHOrO BO3AENCTBUSA».

. FpaxgaHckui npoueccyasbHbln Kogekc Poccunckon ®epnepaunm ot 14.11.2002
Ne 138-®3 — cTtaTba 179 «Jlonpoc HecoBepLUeHHOJIETHEro CBUAETeNA».

. Kogpekc agMnHUCTpaTUBHOIro cygonponssonctea Poccnnckon ®epepauymm ot
08.03.2015 Ne 21-d3 — cTaThs 162 «[Jonpoc HecoBepLUEeHHOJIeTHEro
cBuperTens».

. YronosHbIn kogekc Poccunckon ®egepaunm ot 13.06.1996 Ne 63-®3 — cTaTbs
90 «lMpnMeHeHne NPUHYANTENbHbIX MEP BOCNNTATE/IbHOrO BO3AENCTBUSA».

. PepepanbHbln 3aKoH OT 28.12.2013 Ne 432-®3 «O BHECEHUN U3MEHEHUI B
YronoBHO-NpoueccyanbHbIn Koaekc Poccunckon depepaymm» (B HacTn BBEAEHUS
Y. 6 CcT. 281 YIK P®D).

. PepepanbHbln 3akKoH 0T 08.08.2024 Ne 274-03 (TekcT cT. 281 YK PO B
aKTyaslbHOW pefaKkLumnn; NCTOYHUK nybnnkaumm: http://publication.pravo.gov.ru/
Document/View/0001202408080079).

. ®epnepanbHbit 3aKOH OT 24.06.2025 Ne 174-03 (TekcT cT. 179 MK PO B
aKTyaJIbHOM pedakumnmn; NCToYHUK nybnmnkauunn: http://publication.pravo.gov.ru/
Document/View/0001202506240037).

. OnpepenerHnsa KoHCTUTyUnoHHOro Cyana P® o1 21.12.2004 Ne 466-0, oT
25.05.2010 Ne 686-0O-I1 (0 oONyCTUMOCTUM NpeKpaLLeEHNS YIrOIOBHOIMO Aesna rno
HepeabuAMTNPyLLNM OCHOBAHMAM TOJILKO MPU Coraacum noacygnumoro).
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